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MATTER OF: pngelo Raffin--Claim for living quarters
» allowance and return_transportation

DIGEST: 3, Employee traveled to Italy and obtained position
with nonappropriated fund (HNAF) activity in 1961
vhich he held without break in service until
appointed to eppropriated fund position in 1966.

| By Executive Order 11137, dated January 10, 196k,

1 : employees of NAF activities became eligible for

‘ ' overseas allowances and differentisls, subject

to the sgency's regulatims. Therefore, employee's

eligibility for living quarters allowance in

196k should be determined by employing agency in

light of the circumstances at the time of his

eppointment with NAF activity in 1961.

2. Employee traveled to Italy end obtained position
| . ' with noneppropriated fund (NAF) activity in 1961
( which he held without break in service until
' . , appointed to apprcpriated fund position in 1966.
. Under the Joint Travel Regulatione the employee's
' presence in the foreign country in 1966 does not

entitle him to negotiate & transpartation agreement
with his employing agency.

This action is & reconsideration of the denial on Auguet 29,
1969, by our Transportation and Claims Division (now Claims
Division) of the claim of Mr. Angelo Raffin for living quarters
allowance (1OA) and return trensportation vwhile stationed over-
seas. 'The request for recomnsideration was forwarded to this
Office by the Department of the Air Force which questions the
epplicability of Executive Order 11137 to this case.

The record indicates that Mr. Raffin traveled to Italy in
April 1961, with the alleged intention of vacationing and visit-
ing with his parents who resided in Italy. In July 1961, he
obtained & position with & nonappropriated fund (NAF) activity
in Italy and remained in that position without & break in
service until appointed to an appropriated fund position with
the Iepertment of the Air Force, effective February 13, 1966.
Owr Claims Division settlement denied the employee's clsim for
IQA stating:
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"Since 1t eppears that your vorked
snd mainteired your residence with yowr
parents in Italy for personal reasons
faor slmost five years pubsecquent to
your departure from the United Etstes
and pricr 4o your eppcintsent se &
eivilinn employee of the Ieportment of
<he Alr Force, end inssmuch &8s your
gtates gt the time of yecur eppoinizment
wvag not such &8 would entitle you to
livinz cuerters allovance undsr the
sbhove rezulstions, your claim msy not
be ellowed.”

In eddition, the Scttlement Certifiecste held that the esploying
agenrcy vag proper in determining that Hr. Baffin wms ineligible
to pegotiate & tronspartstion sgreement eince he had been
ebemnt from the United Stotee more than 6 monthe at the time
of his appointzent in 1306 nd had not been recruited in the
United Steies by the RAF activity shich previcusly esmployed
bis. '

Cn sppeal M. RBaffin erguec that the determination in hie

case conflicts with our decisicm B-167710, Ootcher 28, 1963,

end thot wnder the ratiopale of that decision, he beceme en
“employee® &t the time be wus employed by the KHAP activity in
39€1. Further, he slleree that he vas not sranted the LQA vhile
exployed by the HAF ectivity boesuse the petivity was "not
Pinnnoially oble to provide that bepefit,” ond ke srgues that
hig elizibility fcr the housing allovance should be determined
by locking to the tims of hie sppointment e & EAP sctivity
employes.

The suthority f<r the payment Oor livieps gusrters allovance
to exployees of the Govermzent in frreisn aress wae contained
in gsetion 211 of the Overszens Differsntizls and Allowunces
Act, 7k Stet. 793, nov codified inm S U.S.C. 5323 (1570). The
agency ecsloying & United Slates cltizen locelly overesos met
raxe the detersinnticn whether the perzon i8 entitled to the
tenefits avthorized £or Goverrment exployees recruited in the
United Stetsmz for oversess cuty or trensferred to overseerp
pysitize. Tee criteris Tor emsiing such determinsticons sre
contalnsd in resuletions iscued by the Secrotary of State, the
Standercized Lezulaticns {Guverrment Civilicng, Forelsn Arses),
vhich provided, in pertinent port:
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®031.12 Employees Recruited Outaide the United States

"Quarters allowences prescribed in

Chapter 100 may be granted to employ-

ees recruited outside the United

Btates, provided that;

“a. the employee's actual plsce of
residence in the place to
which the quarters allowvance
spplies at the time of receipt
thereof shall be fairly attribut-:
able to his employment by the
United States Government; a&nd

*h. the employee igz not & member -
of the household of enother
employee or of a member of
the U.S. Armed Forces; and

( ‘ Ye. pricr to sppointment, the

N _ employee was recruited in the
United States, the Common-
wealth of Puerto Rico, the
Canal Zone, or & possession
of the United States, by

"(1) the United States Govern-
ment, including its
Armed Forces;

“(2) a United States firm, arga-
nizetion, or interest;

*(3) an international organiza-
tion in which the United States
Government participates; or

"(4) s foreign govermment;
and had been in substantielly

continuous employment by such
employer under conditions which
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provided for his retwrn trans-
portation to the United States,
the Commonwealth of Puerto Rico,
‘the Canal Zone, or & possession
of the United States; or

®3. the employee was temporarily in the -
foreign area for travel or formsl study
and imrediately prior to such travel
or study had resided in the United
States, the Commonwealth of Puerto
Rico, the Cansl Zone, or & possession
of the United States; or ’

e. as 8 condition of employment by & gov-
ernment agency, the employee was
required by that esgency to move to
another area, in cases specifically euthor-
ized by the head of egency."

The lenguage of the regulations as well as that of the statute is
permissive rather than mandatory.

In its request for reconsideration the Department of the Alr
Force guestions the epplicability of Executive Order 11137 to the
facts in this case. By Executive Order 11137, dated January 10,
1964, as amended, employees of NAF activities were declared to be
employees of the United States for the purposes of the Oversees
Differentiasls and Allowances Act, cited above. Our Office has
considered the application of this Executive Order in & similar
case, B-167910, surra, cited by Mr. Raffin. In that case, the
claimant, Mr. Johnson, was first appointed to a position with a
NAF activity in February 1966, and then was employed in sn approp-
risted funds position in March 1967 without a bresk in service.
Mr. Johnson had received IQA vhile employed by the NAF activity,
and the allowance was continued when he was employed in the
eppropriated funds position. In June 1968 his employing agency
determined that he was not eligible for the allowance, but the
allowvance was restored tc Mr. Johnson in January 1969, on the basis
of & waiver of section 031.12c of the Stendardized Regulations
granted by his employing agency, the Departiment of the Air Force.
We held, pursuant to & claim filed by Mr. Johnsom, that under
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Executive Order 11137 he became an employee of the United States
for the purposes of the Overseas Differentisls and Allcwances »
Act at the time of his appointment in 1966, and, assuming that the
initisl determination of eligibility for IQA in February 1966

was proper, ve saw no reason why LQA should not have been continued
wvhen Mr. Johnson was transferred to an appropriated funds position
in March 1967T.

-In the present case, Mr. Reffin vas appointed to a position
with & NAF ectivity in 1961, and at that time he was not considered
to be en "employee" of the United States under the Overseas
Differentials and Allcwances Act, cited sbove. With the enactment
of Executive Order 11137, however, the definition of en employee
under the above-mentioned act was expanded to include employees of
NAF activities, end the eligibility of such employees for such
sllowances was subject to regulations issued by each agency. As
we noted in B-167910, supra, Department of the Air Force regulations
(AFR 176-1) stated that allowances and differentisls for employees
of NAF ectivities would not exceed those eetablished by the
Standardized Regulations, and local NAF activities followed the
same criteria for determining eligibility for IRQA as specified in
the Standardized Regulations. Therefore, to determine Mr. Raffin's
eligibility for LQA as of January 10, 1964, we would look to the
time of his appointment in 1961. Based upon the record before us,
1t appears that the claimant would be eligible for IQA under
section 031.12a, b, and 4. However, unlike the circumstances in owr
decision B-167910, supra, the employing agency has not made &
determination that lir. Raffin wes otherwise eligible for IQA.

That determination should be made by the Department of the Air
Force in light of the discussion above regarding the epplication of
Executive Order 11137.

Mr. Raffin elso eppeals the determination by our Claims
Division that the employing asgency was proper in declaring the
claimant ineligible to negotiate a transportation egreement upon
his appointment on February 13, 1966. Entitlement to travel and
transportation benefits 18 governed by 5 U.S.C. 5722 (1970) and
the resulations promulgated thereto. Ellgibility for 1QA does
not confer eligibility to negotiate a transportastlon agreement.
See B-17342k, September 2, 19T1l. As noted in the Settlement
Certificate, paragraph Ch002-3b(2), Volume 2, Joint Travel Reg-
ulations, in effect at the time of Mr. Raffin's ewployment in
1966 when he was appointed to an appropriated fund ectivity
position, provided that an employee's presence in the area must
be under the following circumstances:
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1.
2.

3e

5

A student enguged in formel study;

A traveler for businecs o vecsticn purposes, vho hed
been absent from the United States for not sore than
6 wmonths; '

A wosbar of the Arzed Forecers of the United Ctotes
seporated locally far the express purpoge of secepting
Federal exployment;

An employee of onothex Federsl éepasriment, &gency, o
instrumentality # % # nomsppropristed fund ectivity
# % % providing the individuwal was recruited in the
United States vnder condlticne of employment which
provided for return trangportation; o

A lceally hired dependent of & mesber of the military
gervice oy of civiifun personnel % ¥ &

Mr. Roffin's preeence in Itsly in 1966 at the tize of his
eppointrent doee not fall within cone of the ccnditions listed
sbove, and, therefore, that partion of the CQisixs Divisico
Eettlement Is afiirmed.

Accordingly, action should be takren by the employing &gency
in sgcordance vith the diecuseicn ebove.

i

R.F. KELLER

[peputy Comptroller Genersl
of the United Statae





